
Last Friday, October 9, the International Swaps and Derivatives Association (ISDA), the organization 
that publishes the documentation that governs derivatives, announced that it will launch the process to 
amend LIBOR fallback language in derivatives on October 23, with the amended language taking effect 
in January 2021. To be clear, these amendments will only impact interest rate caps indexed to LIBOR 
and not those caps that are currently being executed, and will continue to be executed, indexed to SOFR.  
We wanted to give a brief overview of what the process will look and how it would impact real estate 
borrowers who may have purchased an interest rate cap to hedge a floating rate loan.

The ISDA language applicable to existing interest rate caps says that should LIBOR be unavailable, the 
Calculation Agent (typically the bank) would go out to a small number of banks, ask them where their 
best estimation of LIBOR would be, and average their responses to artificially recreate a LIBOR index 
for settlement. This language was designed in contemplation of a temporary unavailability of the index, 
as compared with the wholesale transition that is currently in progress. To accommodate this transition, 
ISDA’s new fallback language, contained in a supplement to its existing definitions, will trigger a 
fallback upon the permanent cessation of LIBOR, as well as in certain “pre-cessation” scenarios (e.g., a 
regulatory body announces that LIBOR is no longer representative). ISDA further proposes to designate 
SOFR as the replacement index and to apply a spread adjustment to keep the parties economically 
indifferent post-transition, given that the index has changed.  In addition to the supplement to 
its definitions, ISDA will release a fallback “protocol” that will make it easier for parties to 
existing derivatives to incorporate this new language.  We will release a more thorough 
summary of these provisions upon the publication.

New derivatives executed after the effective date will automatically refer to 
this amended language. For existing trades, you will essentially have 
three options: 1) do nothing and keep the fallback language 
for your interest rate cap as originally defined; 2) adhere to 
ISDA’s protocol to incorporate the new definitions into your 
interest rate cap agreement (this assumes that your 
bank also adheres to the Protocol); or 3) negotiate 
with the bank on a bilateral basis to change 
the fallback language to some other 
mutually agreed language.
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What should I do now? The short answer is to dig in and understand the nature of your 
loan triggers, fallback rates, and spread adjustments, to decide how best to approach 

amending your derivatives (i.e., through the Protocol or otherwise).While ISDA and other 
regulatory bodies have been encouraging banks to adhere, we do not definitively 

know banks’ stances on this issue and also whether they are receptive to non-
Protocol bilateral amendments. Once we understand your risks and options, CBRE 

and Chatham can help you evaluate whether and how to amend your existing 
derivatives fallback language. 

Agency loans with interest rate cap requirements refer to ISDA’s definitions, 
but they include distinct documentation such that we expect those caps 

to transition consistent with how the underlying loan is ultimately 
transitioned. For required interest rate caps for other lenders, you 

will want to ensure that the interest cap still satisfies the lender’s 
requirements.
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